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Sun Life U.S. Making care and benefits easier

Recent developments
in leave and
accommodation law

May 23, 2024 — Presentation will start at 1:00

This content is not to be considered legal advice. We
recommend speaking with legal counsel specializing in
labor and employment law to ensure your organization
meets requirements.

Sun Life’




Agenda

* Federal Leave and Accommodation law updates:
— Federal FMLA recent updates
— The Americans with Disabilities Act

— The Pregnant Workers Fairness Act including newly released
regulations

— The PUMP for Nursing Mothers Act
» California Leave Law Overview

* Notable Leave and Accommodation case law updates and
learnings
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Leave and benefit types

Don’t forget about Workplace Accommodations:

ADA/PWFA
State & Short-Term
La © | PFL/PFML Statutory Disability Company
oca programs Disability Insurance Leave

Leaves

Continuous leave only for In addition, there may be
own serious health unpaid or paid company
condition/maternity leaves that can run concurrent
or dovetail with legal
requirements & Disability

Continuous, reduced, intermittent
Multiple absence types, reasons

Multiple absence schedules, eligibility, entitlement periods, notice requirements, etc.

Claims often run concurrently

9 Sun Life U.S. Making care and benefits easier



10

Leave laws Update
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Family and Medical
Leave Act (FMLA)
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FMLA Updates: Prior 12-ish months

* February 9, 2023:

12

— DOL opinion letter: ability for EEs to use FMLA to limit their workday, including ability
to use leave for the remainder of a shift when an EE is unable to work for the
duration of their scheduled shift.

— DOL Field Assistance Bulletin: The EEs’ home is not their worksite for purposes of
determining whether they meet the 50/75 rule. The office to which the EE reports or
from which assignments are made is the FMLA worksite for determining 50/75.

April 2023: DOL published updated FMLA poster

May 20, 2023: DOL opinion letter addressing FMLA calculation in relation to
holidays.

Sun Life U.S. Making care and benefits easier



State and Local
Unpaid Leave law
updates
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Leave & accommodation laws by state
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Federal leaves:

FMLA
USERRA

» ADA (leave as an accommodation)

New! PWFA (leave as accommodation)

Many state (or local) leave laws:

State FMLA Leave

Pregnancy Disability Leave (PDL) and
pregnancy accommodation leaves

Military/National Guard Leave

Family military leave

Domestic violence leave

Bone marrow or organ donation leave
Civic volunteer leave

School visitation leave

Crime victim/court witness leave
Child bereavement leave

Paid Family and Medical Leave
Statutory Disability Mandates



Re-Cap of CA unpaid leave law updates past 24 months

California Bereavement

ERs with 5+ EEs must provide 5 days of
unpaid bereavement leave eff. 1/1/23.

California Reproductive Loss

» Effective 1/1/24, ERs with 5+ EEs must
provide EEs with 30+ days tenure up to 5
days per loss event.

» Loss events include miscarriage, failed
adoption or surrogacy, stillbirth, or an
unsuccessful assisted reproduction.

* Up to 20 days available per 12-month
period. Leave can be taken continuously or
intermittently within 3 months of the loss.
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California Family Rights Act
(CFRA) Amendments

Effective 1/1/23, EEs able to select any
individual related by blood or an
individual whose association with the
EE is the equivalent of a family
relationship as a “designated person”
for whom they can take CFRA leave to
care for should such person experience
a serious health condition.

EEs will be able to designate one
person per 12-month period



State and Local
Paid Family and
Medical Leave
law updates
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Statutory Disability & Paid Family and/or Medical Leave Landscape

What’s Paid Family
and Medical Leave?

These are the new
paid benefits rolling
out state by state that
allow EEs to take time
off to care for their
families or
themselves. The laws
are based on where

@ Approved - active

@ Approved - future

benef t start date people work (not your
® Mundsteonpublc situs state).
= orivate market Are you ready?
@ FFML legisletive sctivity Visit us at

last/curment sesson .

sunlife.com/pfml.

. No PFML legidative

- activity lkest/current
’ MMy ML sgaishanperding] session

This content is not to be considered legal advice. We recommend that Clients speak with legal counsel specializing in labor and employment law to ensure your organization has met all of the requirements under the various laws Group
insurance policies are underwritten by Sun Life Assurance Company of Canada (Wellesley Hills, MA) in all states, except New York. In New York, Disability Benefit Law policies are underwritten by Sun Life and Health Insurance Company
(U.S.) (Lansing, MI). Product offerings may not be available in all states and may vary depending on state laws and regulations.

© 2023 Sun Life Assurance Company of Canada, Wellesley Hills, MA 02481. All rights reserved. The Sun Life name and logo are registered trademarks of Sun Life Assurance Company of Canada. Visit us at www.sunlife.com/us.
GDIFL-8886-aa #1196810723 01/24 (exp. 09/25)
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State Paid Disability/Medical and Family Leave Laws

18

State/Jurisdiction

California

New Jersey

New York

Rhode Island

Hawaii

Washington (leaves began 1/1/20)
District of Columbia (leaves began 7/1/2020)
Massachusetts (leaves began 1/1/2021)
Connecticut (leaves began 1/1/2022)
Oregon (leaves begin 9/3/2023)
Colorado (leaves begin 1/1/24)
Maryland (leaves begin 1/1/26)
Delaware (leaves begin 1/1/26)
Minnesota (leaves begin 1/1/26)

Maine (leaves begin 5/1/26)

Benefits
DI/PFL
DI/PFL
DI/PFL
DI/PFL
DI
PFML
PFML
PFML
PFML
PFML
PFML
PFML
PFML
PFML
PFML

Job protection

No

No

Yes for PFL + No for DI
Yes for PFL + No for DI
No

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

NOTE: AL, AR, FL, LA, NH, SC,
TN, TX, VA, and VT have
voluntary PFL plans or
ER-sponsored (not
mandated) PFML plans.



Accommodation
Law Updates




The Americans
with Disabilities
Act of 1990 and
ADA Amendments
Act of 2008

Sun Life U.S. Making care and benefits easier
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Sun

Life

The Americans with

Disabilities Act of 1990

(ADA)

» Makes it illegal to discriminate on
the basis of disability

* Requires employers to provide
reasonable accommodations to
employees and applicants for
employment with disabilities

* Applies to employers with 15 or
more employees

— Presentation Title: Section Name

The ADA Amendments Act of
2008 (ADAAA)

Congress sent message to judges
that the meaning of disability should
be interpreted very broadly

ADAAA disability is a physical or
mental impairment that substantially
limits one or more maijor life
activities

Can be risky to conclude that an
accommodation is not necessary
because a medical condition is not
an ADA disability



Reasonable Accommodation

Sun Life U.S.

Once an employee requests an accommodation or if the need for
accommodation is obvious, the employer must:

Engage in “good faith interactive” dialogue or process with
employee, during which communication may go back and forth for a
while with the employer being able to propose alternative
accommodations.

The employer needs to evaluate whether or not a reasonable
accommodation can help employee perform essential functions of
the job, and while doing so the employer must show an open mind!

Making care and benefits easier
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Reasons a Request for Accommodation Can Be Denied Under

ADA

Undue Hardship Essential Job
Function
Accommodation will cause Accommodation would relieve
undue hardship to employer or employee of performing an
other employees. “essential job function”.
(e.g. cost, unfair burden on But may have to provide
others) accommodation to “assist”

employee in performing essential
job functions.

Sun Life U.S. © Making care and benefits easier

Direct Threat

Accommodation would pose
direct threat to safety of
employee or others.

Must be real and substantial.

23



Examples of Reasonable Accommodations

Telecommuting Provide qualified readers or Modified schedules
interpreters e Part time
*  Flextime

Job restructuring Job transfer Modify equipment
or modification * To vacant position for « Office furniture
. E||m|nat|or'1 o.r rea55|gn-ment of which EE is qualified « Hardware
nonessential job functions
* Software
Job coaches Change tests, Leaves of Absence
training materials, * Beyond FMLA’s 12 weeks
policies, etc. *  For FMLA ineligible EEs

Sun Life U.S. = Making care and benefits easier 24



State and Local accommodation laws

Many states have their own “version” of the ADA and some
are more protective of EEs than ADA

For example, in CA, ERs are prohibited from requesting
diagnosis

You need to be mindful of what the local requirements are.

Sun Life U.S. = Making care and benefits easier
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Pregnant Workers
Fairness Act (PWFA)

A true game changer

Sun Life U.S. Making care and benefits easier



The Pregnant Workers Fairness Act (PWFA)

27

Creates nationwide rights to accommodation for pregnant workers at ERs
with 15 or more EEs

Requires a covered entity to make reasonable accommodation to the
known limitations of a qualified EE related to pregnancy, childbirth, or
related medical conditions, absent undue hardship

The obligations under the PWFA became effective on 6/27/23
EEOC Regulations were supposed to be finalized by 12/31/23.

However, they weren'’t released by the EEOC until 4/15/2024 and they were
published in the Federal Registrar April 19, 2024.

The final regulations become effective 6/18/2024.

Download our PWFA Quickqguide for more information

Sun Life U.S. Making care and benefits easier



PWFA Definitions

The PWFA requires ERs

with 15 or more EEs to
provide reasonable
accommodation for
“qualified EEs” due to
“known limitations”
impacting their ability to
perform the essential
functions of their jobs
due to pregnancy,
childbirth, or related
medical condition,
absent undue hardship.

28

“Qualified EE” means an EE or
an applicant who, with or without
reasonable accommodation, can
perform the essential functions of
their role EXCEPT that an EE or
applicant is still considered
“qualified” if:

* An inability to perform an
essential function is for a
temporary period; and

* The essential function could be
performed in the near future; and

» The inability to perform the
essential function can be
reasonably accommodated

“Known Limitations” means a
physical or mental condition related
to, affected by, or arising out of
pregnancy, childbirth or related
medical conditions that the EE (or
applicant) has communicated to the
ER



The PWFA Fills Large Gaps in Prior Federal Law

« Americans with Disabilities Act (ADA): “Routine pregnancy” is not a disability
though a pregnancy with complications may rise to the level of a disability.
— 2022 11th Circuit Court of Appeal case: pregnancy with complications including two
blood transfusions was not a disability under the ADA, and the claim for failure to

permit telework was dismissed (EE worked in Georgia — no pregnancy
accommodation law)

* Pregnancy Discrimination Act (PDA): PDA does not require ERs to
accommodate pregnant women.
— SCOTUS ruled that PDA only prohibits negative action against pregnant women and,

therefore, if accommodations are made for others and there is not a nondiscriminatory
reason for excluding pregnant women, not unlawful.

— 2022 7th Circuit Case concluding that Walmart did not violate PDA when it provided
light duty to those injured at work but not pregnant women. (EE worked in Texas — no
pregnancy accommodation law)

29 INTERNAL USE ONLY — OR - Presentation Title: Section Name Sun Life U.5, Making care and benefits easier



More on Why the PWFA was Needed

Family and Medical Leave Act (FMLA) considers pregnancy a “serious
health condition”. Therefore, FMLA leave is available for pregnancy-related
conditions, including recovery from childbirth.

* However, the FMLA has high eligibility requirements:
— Only 12 weeks allotment per year
— Must have worked for ER for at least 12 months at time of leave
— Must have worked at least 1,250 hours in the 12 months before the leave
— Must work at a worksite that has 50 or more EEs w/in 75 miles.

 FMLA provides leave only

— FMLA does not require on-the-job accommodations to enable a pregnant EE to
keep working

30 Sun Life U.5, Making care and benefits easier



Key Terms under the PWFA

The PWFA requires a covered entity to
provide to a
qualified EE or applicant with a known
limitation related to, affected by, or
arising out of pregnancy, childbirth, or
related medical conditions, absent
undue hardship.



The PWFA is broader than the ADA

32

The condition does not have to be disabling.

The EE is entitled to an accommodation that relieves her from performing
an essential job function so long as

— itis temporary and
— it does not cause an undue hardship.

ERs may not require acceptance of an accommodation other than any
reasonable accommodation arrived at through the interactive process.

ERs may not require a qualified EE to take leave, whether paid or unpaid, if
another reasonable accommodation can be provided.

Sun Life U.S. Making care and benefits easier



Pregnancy, Childbirth and Related medical conditions

 PWFA applies to pregnancy, childbirth and related medical conditions.

» The final regulations include a new section stating that the terms “Pregnancy” and
childbirth” refer to the pregnancy or childbirth of the specific EE in question.

— The EEOC makes a clear statement that PWFA does not require accommodations for

those associated with someone who is pregnant or experiences childbirth and also does
not include bonding

— “Pregnancy” can include current pregnancy, past pregnancy, and potential or intended
pregnancy.

» Related medical conditions can include medical conditions unrelated to pregnancy
itself but that are exacerbated by pregnancy, including high blood pressure, anxiety,
or carpal tunnel syndrome.

33 Sun Life U.5, Making care and benefits easier



EEOC’s Non-Exhaustive List of Related Medical Conditions

Termination of pregnancy,
including via miscarriage, Ectopic pregnancy
stillbirth, or abortion

L Cesarean or perineal wound
Nerve injuries

infection
HELLP (hemolysis, elevated liver
Preeclampsia enzymes and low platelets)
syndrome;
Endometriosis Sciatica
Chronic migraines Dehydration

Edema of the legs, ankles,

feet, or fingers High blood pressure

Depression, or psychosis Postpartum depression
Incontinence Loss of balance
Changes in hormone levels Vaginal bleeding

Preterm labor

Maternal cardiometabolic
disease

Hyperemesis gravidarum

Lumbar lordosis

Hemorrhoids

Infection

Anxiety or psychosis
Vision changes

Menstruation

Pelvic prolapse

Gestational diabetes

Anemia

Carpal tunnel syndrome

Nausea or vomiting

Antenatal (during pregnancy)
anxiety

Frequent urination

Varicose veins
Lactation and conditions
related to lactation, such as
low milk supply, engorgement,
plugged ducts, mastitis, or
fungal infections



EEOC’s Non-Exhaustive List of Reasonable Accommodations

Make existing facilities
readily accessible

Part-time or modified work Breaks for use of the restroom,

Job restructuring schedules drinking, eating, and/or resting

Permitting leave to recover Permitting leave to attend

Acquisition or modification of from childbirth, stillbirth,  health care appointments or to

equipment, uniforms or Provide seating for jobs that require

. . . . . : miscarriage or other receive health care treatment
devices (including devices to standing and vice-versa . " -
assist with lifting) medical conditions related for pregnancy, childbirth or
9 to pregnancy or childbirth related conditions

Adjustments to allow EE to
work without pain or increased
risk to EE’s health or health of

pregnancy

Light or modified duty Telework and Remote Work Change of Work Site

Accommodations for pumping
Providing a reserved parking space Lactation breaks, proper and/or nursing during work
close to a building space for lactation hours (for EEs who live near
enough to do so)

Temporarily suspending or
eliminating an essential job
function



What kind of documentation can an ER require?

« EEOC Regulations make the following clear:
1. ER s not required to seek supporting documentation.

« EEOC repeatedly states that interactive process under PWFA should be simple, quick, and not
create excessive burdens for EEs who need accommodation promptly and may have trouble
obtaining medical care.

2. ER may seek documentation only when it is “reasonable under the circumstances” to
determine whether EE has a covered “limitation” and needs an accommodation at work because of
the limitation.

3. ltis not reasonable to seek documentation in the following circumstances:

. When the limitation and accommodation needed are “obvious” and EE provides a “self-confirmation”.

. When ER already has sufficient information to determine whether EE has limitation and needs an accommodation.

. When EE is pregnant and seeks a modification that EEOC has identified as a predictable assessment.

. When accommodation requested is related to a time and/or place to pump at work, other modifications related to
pumping at work or a time to nurse during work hours (for those whose child is in sufficiently close proximity to
work)

. When the requested accommodation is available to other EEs who did not have to submit documentation.

36 Sun Life U.5, Making care and benefits easier



Self-Confirmation of Limitation and Accommodation needed

This is new to the final regulations.

The EEOC has created a new “self-confirmation” process, explaining that when
a pregnancy is obvious, self-confirmation from EE is sufficient to confirm the

limitation(s) and need for accommodation(s).

— Self-confirmation means a simple statement where EE confirms physical or mental
condition related to, affected by, or arising out of pregnancy, childbirth, or related medical
conditions, and adjustment or change at work needed due to the limitation.

— The self-confirmation can be made in any manner and can be made as part of the request

for reasonable accommodation.
— Physical evidence or documentation is not required to accompany self-confirmation.

37 Sun Life U.S. Making care and benefits easier



Undue Hardship and the PWFA

 EEOC advises that ERs must be able to articulate and submit proof of undue
hardship.

— It is not sufficient to just make a generalized conclusion of “undue
hardship.”

— The ER must conduct an individualized assessment to demonstrate undue
hardship for this EE.

« EEOC advises that prior accommodations granted to EE may be a factor in
evaluating undue hardship but the ER must still prove undue hardship itself.

« EEOC also advises that anticipating “future accommodations” that may be
needed is not an appropriate consideration for undue hardship.

* Other EE or customer “discomfort” with the accommodation does not mean
undue hardship (or even ER “discomfort”).
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PUMP for Nursing Mothers Act (PUMP) eff. 12/29/22

The PUMP Act amends the Fair Labor Standards Act (FLSA) by requiring ERs

with 50 or more EEs to provide reasonable break time for the purpose of

expressing breast milk for the EE’s child for up to 1 year following the child’s birth.
The existing requirement for ERs to provide private (shielded and free from
intrusion), non-bathroom space to EEs persists.

EEs are not required to be paid for this break time, unless required by law.

However, time must be treated as hours worked if the EE is not completely

relieved from duty during the break.

ERs with fewer than 50 EEs are excused from the requirements of the PUMP Act,

if compliance would result in undue hardship to the ER owing to significant

difficulty or expense.

Sun Life U.S. Making care and benefits easier 39



California Leave and
Accommodation Law
Overview
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California Family Rights Act

41

Applicability
Eligibility
Durations
Leave Reasons

Covered Family
Members
Certification
Intermittent Leave

Intermittent
Bonding

Leave Year
Job Protection +

heath care cont.
Citations

INTERNAL USE ONLY — OR - Presentation Title: Section Name

Applicable to ERs with 5 or more EEs

EE must have 12 months service w/ER and worked 1,250 hours in 12 months before leave

12 weeks of unpaid job-protected leave during a 12-month period.

o EE’s Own Serious Health Condition (but not pregnancy)* (read along with CA Pregnancy disability leave —
next slide)

o Bonding with EE’s new child (newborn or newly placed)

o Care for family member with Serious Health Condition

o Military exigency

Parent, Spouse, Registered Domestic Partner, Child (of any age), Grandparents, Grandchildren, and Siblings

ER cannot ask for a diagnosis.

Permitted. Like FMLA, ER may limit the minimum increments for CFRA leave to align with the smallest increment
used by ER for other leave.

o EEs do not need ER’s agreement to take intermittent bonding leave.

o An EE may be required to use intermittent bonding in 2 week increments.

o EE has right to use shorter than 2 week increments on at least 2 occasions

Same four choices available as available under the FMLA, defer to leave year method set at ER level in the
Service Agreement

Yes

Law: CA Gov't Code § 12945.2 Regulations: Cal. Code Regs. Tit. 2§ 11087 et seq.
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California Pregnancy Disability

Applicability ERs with five or more EEs in California
Eligibility All full time and part time employees
Durations Leave is provided for “reasonable period of time” up to 4 months:
o 4-months means the number of days or hours EE would normally work within 4 calendar months (one-third of a year or
177 weeks) if the leave is taken continuously, following the date pregnancy disability leave commences.
o For full time EE who works 40 hours per week, “4 months" means 693 hours of leave entitlement, based on 40 hours
per week times 17 1/3 weeks.
Leave Reasons Pregnancy Disability: period during which EE is disabled on account of pregnancy, childbirth, or a related medical condition.
Notice reasonable notice of the date the leave shall commence and the estimated duration of the leave
Certification As a condition of granting reasonable accommodation, transfer, or pregnancy disability leave, ER may require written
medical certification.

Intermittent o May be taken intermittently when medically advisable, as determined by the healthcare provider.

Leave o ER may account for increments of intermittent leave using increment no greater than shortest period of time that ER
uses to account for other forms of leave, provided it is <1 hour

Leave Year Per event (per pregnancy, childbirth, or related medical condition)

Job Protection Yes
Health Care Yes
continuation
Citations Law: CA Gov't Code § 12945 Regulations: CA Code Regs. Tit. 2, § 11042 et seq.
Other o EE shall be entitled to utilize any accrued vacation leave during this period of time.
o If EE exhausts 4 months of CA PDL, they may have CFRA available to them.
o ER not required to pay an EE during pregnancy disability leave unless ER pays for other temporary disability leaves
for similarly situated EEs.
o EE may be entitled to receive state disability insurance for a period of disability because of pregnancy.
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California Pregnancy Accommodation

Applicability All ERs
Eligibility All EEs
Provisions It is an unlawful employment practice for ER to:
° Refuse to provide reasonable accommodation for EE for a condition related to pregnancy, childbirth, or a related
medical condition if EE so requests with advice from EE’s health care provider;
. Refuse to temporarily transfer pregnant EE to a less strenuous or hazardous position for duration of pregnancy if EE so

requests, w/advice of EE’s physical, where that transfer can be reasonably accommodated. However, no ER is required
by this section to create additional employment that ER would not otherwise have created, nor shall ER be required to
discharge any EE, transfer any EE with more seniority, or promote an EE who is not qualified to perform the job.
Regulations clarify:
° Whether accommodation is reasonable is factual determination to be made on case-by-case basis, taking into
consideration such factors, including but not limited to, EE’s medical needs, duration of the needed accommodation,
ER’s legally permissible past and current practices, and such other factors under the totality of the circumstances.

. EE and ER shall engage in a good faith interactive process to identify and implement EE’s request for reasonable
accommodation as set forth in 2 C.C.R. § 11050(a).
. When a reasonable accommodation is granted it shall not affect EE’s independent right to take up to 4 months

pregnancy disability leave. However, if accommodation involves reduction hours worked such as reduced work
schedule or intermittent leave, ER may deduct hours from pregnancy disability leave entitlement.
2 C.C.R.§11050: Contains a number of requirements related to EE notice of need for accommodation, requests for medical
certification and ER notice obligations, and sufficiency of medical certification.

Certification

ER may but need not require medical certification substantiating EE’s need for reasonable accommodation as set forth in 2
C.C.R. §11049(a) and (b) and § 11050(b).

Citations

Law: CA Gov't Code § 12945 Regulations: 2 C.C.R. § 11040; 2 C.C.R. 11041
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California Family Military Leave

Applicability
Eligibility

Durations
Leave Reasons

Covered Family
Members

Certification

Intermittent Leave
Leave Year

Job Protection
Health Care
continuation
Citations

INTERNAL USE ONLY — OR - Presentation Title: Section Name

Public or Private ERs with 25 or more EEs
EEs who work for ER for an average of 20 or more hours per week. Does not include independent

contractors.
Up to 10 days of unpaid leave

Leave may be taken when the military spouse serving in the Armed Forces, National Guard or is

member of the reserves who has been deployed during a period of military conflict is on leave from

deployment during a time of military conflict. A military conflict includes:

o A period of war declared by the United States Congress, or

o A period of deployment for which a member of a reserve component is ordered to active duty
under sections 12301 and 12302 of Title 10 of the U.S. Code or Title 32 of the U.S. Code

Spouse

Written documentation that the qualified member will be on leave from deployment during the time the

leave provided for by this law is requested.
Not specifically addressed by the law.

Per deployment
Yes
Yes

CA Mil. & Vet. Code § 395.10
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California Crime Victims Leave

Applicability
Eligibility

Durations
Leave Reasons

Covered Family
Members

Certification

Intermittent Leave
Job Protection
Health Care cont.
Citations

Other

Sections 230 (Leave for Jury Duty/Court Appearance) applies to all ERs
Section 230.1 (Domestic Violence Leave) applies to ERs of 25 or more

All EEs:

Leaves are available to EEs who are victims of crimes or offenses “that caused physical injury or that caused mental injury and a threat of physical injury.”

Undefined

Yes
Yes
Yes

Jury/trial service and court appearance related to EE or EE’s family member’s status as crime victim
Domestic Violence leave available to:

o) Seek medical attention for self or children as a result of Domestic Violence, sexual assault or stalking,

o Make EE’s home more secure or obtain shelter/crisis center services,

o Receive counseling related to experience of domestic violence, sexual assault or stalking, or

o Participate in safety planning regarding DV/SA/stalking.
EE who is victim of a crime or an immediate family member of a victim.
Immediate family member includes parent, guardian, child, spouse, domestic partner, person who stood in loco parentis to EE or to whom EE stands in,
in loco parentis to, and sibling.
Police report indicating that EE was victim.
Court order protecting or separating EE from perpetrator of crime or abuse, or other evidence from court/prosecuting attorney that EE was in court.
Documentation from licensed medical professional, domestic violence counselor, sexual assault counselor, victim advocate, licensed health care
provider, or counselor that EE was undergoing treatment or receiving services for physical or mental injuries or abuse resulting in victimization from
crime or abuse.
Any other form of documentation that reasonably verifies that crime or abuse occurred, including but not limited to, written statement signed by EE, or
any individual acting on EE’s behalf, certifying that the absence is for purpose authorized under this law.

CA Labor Code §§ 230; 230.1; 230.2; 230.5

An EE may use vacation, personal leave, or compensatory time off that is otherwise available to EE under the applicable terms of employment, unless
otherwise provided by a collective bargaining agreement, for time taken off for a purpose.

Section 230.1 does not create a right for an EE to take unpaid leave that exceeds the unpaid leave time allowed under, or is in addition to the unpaid
leave time permitted by, the federal Family and Medical Leave Act.
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California Donor Leave

Applicability
Eligibility
Durations

Leave Reasons
Certification

Intermittent Leave

Leave Year
Job Protection

Health Care
continuation

Citations

Other

Private ERs with 15 or more EEs
EEs are eligible when they have been employed by ER for at least 90-days.
. Organ Donor: Up to 30 paid business days in a one-year period.

. Bone marrow: Up to 5 paid business days in a one-year period.
. Note, an ER shall grant an additional unpaid leave of absence, not exceeding 30 business days in a one-year period, to an

EE who is an organ donor, for the purpose of donating EE's organ to another person
EE is making an organ or bone marrow donation to another person.

EE shall provide written verification to ER that EE is an organ or bone marrow donor and that there is a medical necessity for the
donation of the organ or bone marrow.
Leave may be taken in one or more periods

The one-year period is measured from the date EE's leave begins and shall consist of 12 consecutive months.
Yes

Yes

CA Labor Code §§ 1508 et seq.

. Does not run concurrent with CFRA or FMLA for this or Organ Donor.

. An ER may require, that an EE take up to five days of earned but unused sick leave, vacation, or paid time off for bone
marrow donation and up to two weeks of earned but unused sick leave, vacation, or paid time off for organ donation,
unless doing so would violate the provisions of any applicable collective bargaining agreement.

. Anti-retaliation protection & no interference with an EE’s exercise of this right to leave is permitted.
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California School Activities Leave

Applicability ERs who employ 25 or more EEs working at the same location
Eligibility All EEs
Durations . Up to 40 hours each year in aggregate for full-time EEs (or a proportionate number of hours for part-time EEs)
. Leave durations for all leave reasons except for addressing child care provider or school emergency is limited to up to 8 hours of

leave per month.

Leave Reasons ° To find, enroll, or reenroll his or her child in a school or with a licensed child care provider,
. To participate in activities of the school or licensed child care provider of his or her child, if EE, prior to taking the time off, gives
reasonable notice to ER of the planned absence of EE.
. To address a child care provider or school emergency, if EE gives notice to ER.
Covered Family Parents, stepparents, foster parents, grandparents, guardians, and persons who stand in loco parentis for children k-12 or at a licensed
Members child care provider
Certification EE, if requested by ER, shall provide documentation from the school or licensed child care provider as proof that he or she engaged in

child-related activities permitted on a specific date and at a particular time.

Intermittent Leave Yes
Leave Year Calendar Year

Co-Parents at thesame  If more than one parent of a child is employed by the same ER at the same worksite, the entitlement of a planned absence as to that child
ER applies, at any one time, only to the parent who first gives notice to ER, such that another parent may take a planned absence
simultaneously as to that same child under the conditions described only if he or she obtains ER's approval for the requested time off.

Job Protection Yes

Health Care continuation Yes

Citations :Cal Lab Code § 230.8
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Other state level leaves

California Civil Air Patrol * Private and public employers in the state of CA with > 15 EEs must provide at least 10 days per calendar year
for unpaid Civil Air Patrol leave for EE responding to emergency operational mission of CA wing of Civil Air
Patrol.

» Civil Air Patrol leave for a single emergency operational mission shall not exceed 3 days unless an extension
of time is granted by the governmental authority that authorized the emergency operational mission and the
extension of leave is approved by ER.

* ERis not required to grant this leave if EE who is required to respond to either same or other simultaneous
emergency operational missions as first responder or disaster service worker for a local, state or federal
agency.

* Certification: ER may require certification from proper Civil Air Patrol authority to verify eligibility of EE for
leave requested.

* EE cannot be required to exhaust accrued PTO.

* Leave has job protection

CA Labor Code § 1500-1507

California leave for * ERsin CA must provide unpaid time off to EEs who are required to perform emergency duty as volunteer

firefighters, reserve peace officers or emergency rescue personnel. (this is a nondiscriminatory provision

that applies to all ERs).

fighter/emergency * Law includes definition of who is a volunteer firefighter or emergency rescue personnel.

responder CA Labor Code § 230.3

leave

emergency volunteer fire

* EEs who serve as volunteer firefighters and who work for an ER with 50 or more EEs must be permitted to
take up to 14 days of leave per calendar year for purpose of engaging in fire or law enforcement training.
CA Labor Code 230.4
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California Statutory Disability and Paid Family leave

Eligibility Low threshold based on contributions to state fund

Leave/DI reasons Provides (1) income replacement to EEs for their own disabling condition (2) paid family leave:
J Bond with a new child
o Care for family member with serious health condition
e  Qualifying military exigency

Benefit Amounts 60-70% up to $1,620.00 per week [EE funded at 1.1%]
Durations 52 weeks for statutory disability
8 weeks for PFL
Job Protection No
Intermittent leave No for disability and yes for PFL
Pregnancy rules CA EDD will approve up to 4 weeks pre-delivery with doctor’s note (without complications)
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Weeks

Short Term Disability (may pay as
a “top-up” to CA SDI if EE was owed
benefit higher than the CA SDI benefit
— doctor’s certification) Policy
specific EPs!!!

CA Statutory Disability (4 weeks
prior to the due date and 6 (vaginal) or
8 (for c-section) weeks for childbirth
recovery — claim submission to state

plan)

Federal FMLA (unpaid job protected
leave up to 12 weeks)

CA Family Rights Act (up to 12 weeks
unpaid for bonding —

CA Pregnancy Disability leave (up to 4
months for disability due to pregnancy,
childbirth or related conditions)

State Paid Family Leave (CA
provides 8 weeks for bonding — Also
SF Top Up)

Company Paid Leave

-

1 2 345 67 8 9 101 121314151617 18 19 20 21 22 23 24

EE PPP PP PP P P P

or or

P P :
CA SDI permits EE to

go out for 4 weeks
before due date and
6-8 after for an
uncomplicated birth.
STD often concurrent.

E P PPP PP PP P P P

u U UuUuuvu uuyvu uu u u u
gy U Uuvu uvuuvuwuvu uyvuuvu Uuuvu uUu uUu u

u U UuUuuUu uu uu u u u

P P PP PPP P P P

Any Amount of time as determined by the company. Could be at full or partial pay and may offset
with other benefits. May or may not be managed by Sun Life and may or may not run concurrently
with above.



Updates on
Jury Trials
involving
FMLA and
ADA
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Types of Damages

» Back wages: Pay lost through date of trial.
* Front pay: Pay from date of trial in the future.

« Emotional Distress: Damages to compensate
worker for emotional distress caused
by discrimination.

* Punitive damages: Can be FMLA liquidated
Damages (2x damage award) or ADA punitive
damages.

52
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What about attorney’s fees?

© If ER loses, they must pay
the EE’s attorney’s fees

© ER also has to pay their

own attorney’s fees — win or
lose.
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Construction Company :

Nebraska federal court 1/10/2024

ADA Jury trial

 This lawsuit was brought by the EEOC on behalf of Damages* Amount
hearing-impaired applicant who applied for role as driver. Lost Wages by jury and Jury: $25.000

» ER concluded there was no way trainer could safely by court Court: $35,682
communicate with deaf driver. Emotional Distress $75;000

« Jury rejected this and found purported concern about Z)L;,njiﬂ;/; damages $36;000;000

safety was a pretext for discrimination.
JUDGE reduced

Emotional Distress and

Punitive damages to $300,000
statutory cap

EE attorney fees 2977
Total $335,682

Plus ER attorney’s fees
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Law Firm
New York federal court 2/16/2023

ADA, New York State Human Rights Law (HRL)
and New York City HRL

+ EE was attorney for law firm and developed problem with vision.

» EE was diagnosed with Leber’s hereditary optic neuropathy. Condition was
permanent and she had become almost completely blind.

» EE asked law firm to purchase tools to help with her vision, including
specialized glasses, a magnifying glass and computer software.

* ER refused and EE purchased items on her own.
* Head of Law firm fired her and said:

* “l don’t have a choice. | don’t know how you'll handle cases with your
condition.”

* “I would be happy to hire you back if your condition somehow improved.”

» ER fired her for performance (including attendance) but EE testified head of
law firm said he had not seen any decline in her work performance.

» EE offered proof after she was fired, she worked successfully as attorney
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K

Jury trial

Damages* Amount
Lost Wages $535,000
Emotional Distress $1,200,000
EE attorney’s fees $?22?
Total $1,735,000

Plus ER attorney’s fees
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Hospital
Indiana Federal Court 3/9/2023

Pregnancy Discrimination Act

55

Shortly after EE was promoted to Charge Nurse, she told supervisors she
was pregnant and would be taking maternity leave.

EE alleged that her supervisors began treating her less favorably than
others and made discriminatory remarks about her pregnancy (including
that EE cared more about her family than her job and, after she had a
panic attack, that EE could not handle job because she was pregnant).

ER decided to terminate EE’'s employment because she allegedly made a
profane comment about not needing to promptly get pain medication for a
patient (“| don’t give a f#ck . . . he can wait”).

ER also relied upon another comment that EE made after she had a
panic attack at work that she “hated” being a nurse and did not know if
she was coming back to work after she had her baby.

ER did not interview EE before terminating her and, at trial, she denied
making profane comment.

EE introduced evidence that others were not terminated for similar
comments/behavior and the reasons cited were pretext for discrimination.

K

Jury trial

Damages* Amount
Compensatory

Damages — Emotional $500,000
Distress

Pun_ltlve damages $5.000.000
(by jury)

EE attorney’s fees $?22?
Total $1,500,000

Plus ER attorney’s fees

Judge set aside verdict and
ordered new trial
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Resources

PWFA What You Should Know: https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-
fairness-act.

4/19/24 Federal Register publication of final rule and commentary:
https://www.federalregister.gov/documents/2024/04/19/2024-07527/implementation-of-the-pregnant-workers-
fairness-
act#:~text=The%20Pregnant%20Workers%20Fairness%20Act%20(PWFA)%20requires%20a%20covered%20e
ntity,operation%200f%20the%20business%?200of

Summary of Key Provisions of the Proposed Rule: https://www.eeoc.gov/summary-key-provisions-eeocs-
proposed-rule-implement-pregnant-workers-fairness-act-pwfa.

Enforcement Guidance on Pregnancy Discrimination: https://www.eeoc.gov/laws/quidance/enforcement-
guidance-pregnancy-discrimination-and-related-issues.

FMLA (enforced by the Department of Labor): https://www.dol.gov/agencies/whd/fmla.

PUMP Act (enforced by the Department of Labor): https://www.dol.gov/agencies/whd/pump-at-work.

Listing of relevant state or local laws: https://www.dol.gov/agencies/wb/pregnant-nursing-employment-
protections.

Job Accommodation Network: https://askjan.org/.




SUN LIFE ABSENCE MANAGEMENT SOLUTIONS & HEALTH ACCOMMODATIONS

[Leave and
Accommodation Laws
As of September 2023

Sun Life offers administration of the following federal, state and municipal laws as part
of our Absence Management Solutions. If there are laws not listed that you would like
Sun Life to administer, please contact us for consideration.

Sun Life’

- Federal Family and Medical Leave
(FMLA)

+ Federal Uniform Services

Employment and Reemployment
Rights Act (USERRA)

+ AK Crime Victim Leave
+ AL Crime Victim Leave

« AL Parental Leave

« AR Organ & Bone Marrow Donation
Leave

+ AR Crime Victim Leave

+ AZ Crime Victim Leave

- CA Organ & Bone Marrow Donation
Leave (Michelle Maykin Memorial
Donation Protection Act)

+ CA Bereavement Leave
« CA School Activities Leave

- CA Family Military Leave

- CA Family Rights Act (CFRA)

« CA Pregnancy Disability Leave (PDL)
« CA Crime Victim/Witness Leave

+ CA Domestic Violence Leave

« CO Family Care Act

« CO Domestic Violence Leave

« CO Crime Victim/Witness Leave
+ CT Family and Medical Leave (FMLA)
« CT Crime Victim/Witness Leave

+ CT Victims of Family Violence Leave

+ CT Domestic Violence Leave

« DC Family and Medical Leave (FMLA)

« DC School Activities Leave
« DC Domestic Violence Leave

« DE Domestic Violence Leave

- FL Miami-Dade Family and Medical
Leave/County Family Leave
Ordinance (FMLA/CFLO)

+ FL Miami-Dade Domestic Violence

Leave

« FL Domestic Violence Leave

+ FL Witness Leave

+ GA Witness Leave

+ Guam School Activities Leave

+ Guam Family and Medical Leave

+ Guam Crime Victim/Domestic

Violence Leave

- HI Organ, Bone Marrow & Blood Stem

Cell Donation Leave

+ HI Family Leave Law

+ HI Pregnancy Disability Leave (PDL)
+ HI Domestic Violence Leave

« HI Witness Leave

+ |A Pregnancy Disability Leave (PDL)
+ |IA Crime Victim/Witness Leave

+ IL Bereavement Leave Act

+ IL Blood Donation Leave Act

+ IL School Activities Leave (School

Visitation Rights Act)

+ IL Family Military Leave Act

+ IL Domestic Violence Leave (Victims'

Economic Security & Safety Act-
VESSA)

+ IL Witness Leave
+ IN Family Military Leave
+ IN Witness Service Leave

+ KS Pregnancy Disability & Maternity

Leave (PDL)

- KS Domestic Violence Leave

- KY Adoption Leave

+ KY Witness Leave

+ LA Bone Marrow Donation Leave

-+ LA Pregnancy Disability Leave (PDL)

+ MA Parental Leave Act
+ MA Crime Victims Leave
+ MA School Activities Leave (Small

Necessities)

+ MD Organ & Bone Marrow Donation

Leave

- MD Family Military Leave

+ MD Parental Leave

+ MD Crime Victim/Witness Leave

- ME Family Military Leave

« ME Family and Medical Leave (FMLA)

« ME Crime Victim/Domestic Violence

Leave

+ M| Crime Victim Leave

+ MN Organ & Bone Marrow Donation

Leave

« MN School Activities Leave

« MN Family Military Care Leave

- MN Military Ceremonies Leave

« MN Pregnancy & Parental Leave

+ MN Crime Victim/Witness Leave

+ MO Crime Victim/Witness Leave

« MO Domestic Violence Leave

+ MS Crime Victim Leave

« MT Pregnancy Disability Leave (PDL)
+ MT Crime Victim/Witness Leave

+ NC School Activities Leave

- NC Domestic Violence Leave

+ ND Witness/Juror Leave

- NE Family Military Leave

« NH Pregnancy Disability Leave (PDL)

« NH Crime Victim Employment Leave

Act

« NJ Family Leave Act



- NJ Domestic Violence Leave
(Security and Financial Empowerment
Act- SAFE Act)

- NM Domestic Violence Leave

+ NV Witness Leave

- NV Domestic Violence Leave

+ NV School Activities Leave

« NY Blood Donation Leave

+ NY Bone Marrow Donation Leave
- NY Military Spouses Leave

+ NY Crime Victim Leave

- NY Domestic Violence Leave

« NY NYC Domestic Violence Leave

+ NY Westchester Domestic Violence
Leave

« OH Family Military Leave
+ OH Crime Victim Leave

- OH Witness Leave

+ OR Family Military Leave

Health Accommodations

If Health Accommodations are
purchased, employers are responsible
for deciding whether or not to approve
arequested accommodation. Sun Life
offers varying levels of compliance
depending on whether Accommodation
Services or Accommodation Consulting
is chosen.

If Accommodation Services is
purchased, we do not provide
individualized case guidance, but we
have an extensive Accommodations
Compliance library with many resources
to assist on compliance issues.

If Accommodation Consulting is
purchased, in addition to the library, we
provide individualized case guidance,
including compliance guidance on

the laws listed below. Laws before

the federal PWFA was enacted,
including state and local pregnancy
accommodation laws, remain in effect.

- Federal Americans with Disabilities
Act (ADA)

- Federal Pregnant Workers Fairness
Act (PWFA)*

2 *Effective June 27, 2023

+ OR Family Leave Act (OFLA)
+ OR Domestic Violence Leave
+ OR Leave to Attend Criminal

Proceeding

- PA Philadelphia Domestic Violence

Leave

+ PA Crime Victim/Witness Leave

« PA Organ & Tissue Donation Leave
- PR Domestic Violence Leave

+ RI School Activities Leave

+ Rl Family Military Leave

+ Rl Parental and Family Leave Act

(PFMLA)

+ RI Crime Victim Leave (Victims'

Economic Security & Safety-VESS)

+ RI' Witness Leave

+ SC Bone Marrow Donation Leave
+ SC Crime Victim/Witness Leave
« TN Maternity Leave

- CA FEHA Pregnancy Accommodation

Leave

- CO Pregnant Workers Fairness Act

- CT Reasonable Pregnancy

Accommodation Leave

- DC Pregnant Workers Fairness Act

- DE Pregnant Workers Fairness Act

- IL Pregnancy Accommodation Law

+ KY Pregnant Workers Act

« MA Pregnant Workers Fairness Act

- MD Pregnancy Accommodation Law

+ ME Human Rights Act (Pregnancy

Accommodation)

+ MN Pregnancy Accommodation Law

- ND Human Rights Law (Pregnancy

Accommodation)

- NE Fair Employment Practice Act

(Pregnancy Accommodation)

+ NJ Law Against Discrimination

(Pregnancy Accommodation)

« NM Pregnant Worker Accommodation

Act

« NV Pregnant Workers' Fairness Act

+ TXWitness Leave

« UT Witness Leave

+ VA Witness Leave

+ VA Crime Victim Leave

+ VA Organ & Bone Marrow Donation

Leave

« VT Parental and Family Leave

+ VT Crime Victim Leave

« VT Short-Term Family Leave

+ VT Witness/Juror Leave

- WA Family Military Leave

- WA Pregnancy Disability Leave (PDL)
- WA Domestic Violence Leave

+ WI Organ & Bone Marrow Donation

Leave

- WI Family and Medical Leave Act

(FMLA)

+ WI Witness Leave
+ WY Crime Victim Leave

« NY Human Rights Law (Pregnancy

Accommodation)

« NY New York Human Rights Law

(Pregnancy Accommodation)

- OR Pregnancy Accommodation Law
- PA Philadelphia Reasonable

Accommodations for Pregnant
Workers Act

- PA Pittsburgh Fair Practices

Ordinance (Pregnancy
Accommodation)

Rl Central Falls Pregnancy

Accommodation Law

+ Rl Pregnancy Accommodation Law

- RI Providence Pregnancy

Accommodation Law

+ SC Pregnancy Accommodations Act
« TN Pregnant Workers Fairness Act
- UT Pregnancy Accommodation Law

+ VA Human Rights Act (Pregnancy

Accommodation Law)

- VT Pregnancy Accommodation Law
« WA Pregnancy Accommodation Law

- WV Pregnant Workers Fairness Act



*This list will be updated periodically to reflect any changes to our program. Please contact a Sun Life representative to
ensure you have a current listing.

In all states, except New York, Absence services are provided by Sun Life Assurance Company of Canada (Wellesley Hills,

MA). In New York, Absence services are provided by Sun Life and Health Insurance Company (U.S.)(Lansing, MI).

Sun Life does not provide legal advice. Employers should consult their own employment counsel for legal advice.

© 2022 Sun Life Assurance Company of Canada, Wellesley Hills, MA 02481. All rights reserved. The Sun Life name and
logo are registered trademarks of Sun Life Assurance Company of Canada. Visit us at www.sunlife.com/us.
SWFL-9943-z SLPC 30485 12/22 (exp. 12/24)
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Questions?

Thank you for your time.
A recording of this session will be posted to our website, www.sunlife.com/insights.

This content is not to be considered legal advice. We recommend Clients speak with legal counsel specializing in labor and employment law.

In all states, except New York, Absence services are provided by Sun Life Assurance Company of Canada (Wellesley Hills, MA). In New York, Absence services are provided by Sun Life and
Health Insurance Company (U.S.) (Lansing, MI). Absence services are not insurance and are not legal advice.

© 2024 Sun Life Assurance Company of Canada, Wellesley Hills, MA 02481. All rights reserved. The Sun Life name
and logo are registered trademarks of Sun Life Assurance Company of Canada. Visit us at www.sunlife.com/us.
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Join One of Our Next Events!

« Non-Qualified Retirement Plans
— Wednesday, June 5th, 9:00 AM - 10:00 AM PDT
— Presented by OneDigital

— Virtual Webinar — No cost to attend!

- Benefits Basics Workshop

— Thursday, July 25th, 9:00 AM - 3:30 PM PDT Scan to
) ) self-report CEBS
— Employee Benefits & Retirement Experts compliance credit

from today’s

— In-person, Pasadena — 545 ISCEBS Member, 590 Non-Member session!

« Summer Happy Hour
— Thursday, August 15t
— Location: TBD

(ISCEBS




431 Annual Symposium

U/‘.m ‘I‘."‘“ ‘I‘I“ |
‘7 s » September 15-18, 2024
» Grand Hyatt Nashville
« Nashville, Tennessee

(ISCEBS




Join Our LA Chapter Board!

« CEBS graduate, GBA or RPA designee, or a CEBS student

* Member of ISCEBS @ Email us for info and open positions:
« Member of the LA Chapter M losangelescebs@gmail.com

Michelle Landrum Tyaseli Castorena Mike Reha Megan Jay Karen Hallsman
President Vice President Treasurer Membership Chair Secretary
IMA Financial Group Pelican Products Humana uSI MarketCast

(ISCEBS




Final Reminders

« Today’s presentation (slides and recording) will be
available on our website at cebslosangeles.com
under the Events tab

« Today’s session qualifies for CEBS Compliance

Credits
- To self-report, visit www.ifebp.org/myprofile Scan to
and select the orange box !

from today’s
session!




